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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

SW FT, Judge: Respondent determ ned a deficiency of $29, 242
and a section 6662(a) accuracy-related penalty of $5,848 in
petitioner’s 2003 Federal inconme tax. After settlenent of sone
i ssues, the primary issue for decision involves the deductibility

as ordinary and necessary busi ness expenses of $74,000 in clained
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paynments to unnaned individuals for their assistance in
petitioner’s nortgage | oan business.

Al'l section references are to the Internal Revenue Code in
effect for 2003, and all Rule references are to the Tax Court

Rul es of Practice and Procedure.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found. At
the tinme the petition was filed, petitioner resided in
Cal i fornia.

During 2003 petitioner acted as an i ndependent nortgage
br oker obtaining nortgage | oans within the | owincone Hi spanic
community in Southern California. Petitioner would hire
i ndividuals (outside help) to assist her in finding | oan
custoners (i.e., people interested in |oans to purchase a hone,
in honme nortgage refinancing, and in hone equity | oans).

Petitioner’s outside help woul d canvass a nei ghbor hood,
woul d pass out to individuals in the nei ghborhood, and woul d
| eave on doorsteps information about petitioner’s nortgage | oan
busi ness, lending rates avail able through petitioner, and how to
contact petitioner. Petitioner would pay cash fees to the
outside help for their assistance.

Al'l other information about petitioner’s outside help is
uncl ear and unsupported by docunentation offered at trial. W

have no nanes for the individuals petitioner used for outside
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hel p, no addresses, no outside help as w tnesses, no books and
records substantiating to whom and when, and in what anobunts
petitioner made paynents in 2003 for her outside help.

On Schedule C, Profit or Loss From Busi ness, attached to her
2003 individual Federal inconme tax return, petitioner identified
her nortgage | oan business as a “Busi ness Managenent Consulting
Service”, and petitioner reported $213, 128 in busi ness inconme and
total expenses of $154,886, of which $74,000 was specifically
identified on the Schedule C as “Qutside Help (5) 1099".
Petitioner’s 2003 Federal incone tax return was prepared by a tax
return preparer.

During respondent’s audit petitioner clainmed that the
$74, 000 represented paynents nmade in 2003 to outside help and
shoul d be all owed as ordinary and necessary expenses of her
nort gage | oan business. Also, petitioner submtted to respondent
a nunber of purported Forns 1099, M scell aneous Incone, with
names and anounts, and petitioner represented to respondent that
the Fornms 1099 refl ected anbunts paid to the individuals naned on
the fornms for their outside help. Respondent’s attenpts to
verify the accuracy of the Fornms 1099-M SC, however, were
unsuccessful. Respondent and the Social Security Adm nistration
have no record of the filing of any of the Fornms 1099-M SC

petitioner submtted to respondent. Further, none of the Soci al
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Security nunbers on the Forns 1099-M SC whi ch petitioner
submtted represented valid Social Security nunbers.

For | ack of substantiation, respondent disallowed the

$74, 000 clai mred cash paynents for outside help.

OPI NI ON

Under section 6001, taxpayers are required to maintain
records and docunentation relating to their business incone and
expenses.

Petitioner has the burden of proof with regard to expense
deductions disall owed by respondent. Rule 142(a).?

Petitioner clains that each time a | oan was finalized she
sonehow identified the individual outside hel per who had
“brought” the |oan custonmer to her and that she (petitioner) paid
t he outside hel per 30 percent of the gross profit petitioner
earned on the |oan. Petitioner, however, offered no
docunent ati on and no credi ble evidence as to the individuals and
anounts she paid for outside help. Further, the Forns 1099-M SC
petitioner submtted during respondent’s audit appear unauthentic
and cause us to question all of petitioner’s evidence.

On the basis of her 2003 tax return, it would appear that

petitioner had only five outside hel pers, and petitioner offers

! Inlight of the lack of records and of credible evidence
with regard to the expenses in dispute, petitioner does not
qualify for a shift in the burden of proof under sec. 7491(a).
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no excuse for not calling any of the outside hel pers as w tnesses
at trial; nor does petitioner offer any valid explanation as to
why her tax return preparer was not called as a w tness.

A nortgage | oan broker, of all people, should appreciate the
i nportance of maintaining good records and docunenting cash
paynments. W sustain respondent’s disallowance of the $74, 000
petitioner clains to have paid to outside help.

We al so sustain respondent’s inposition of the accuracy-
related penalty. Oher than petitioner’s 2003 Federal incone tax
return, no records were offered into evidence to sustain the
| ar ge expenses clainmed. Inaccurate Forns 1099-M SC were
subm tted during respondent’s audit. Petitioner’s tax return
preparer was not called as a wtness.

For the reasons st ated,

Deci sion will be entered

under Rul e 155.




